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Section: 162 
Documentation of Expenses Not Adequate to Allow Deductions 

Citation: Dasent v. Commissioner, TC Memo 2018-202, 12/13/18 

The experience of tax advisers over the years suggests that most often the key disputes in tax 
exams arise not so much over the arcane issues in the tax law as over the state of the taxpayer’s 
records to support the facts in the case.  The case of Dasent v. Commissioner, TC Memo 2018-202 
is just such a case.  While the question of hobby loss does arise for a portion of the deductions 
(and the activity clearly met that test), the Court pointed out that even had that not been an 
issue, none of the taxpayers’ deductions could be allowed due to lack of adequate records. 

The taxpayers had reported business expenses in two locations on their tax return for the year in 
question.  First, each spouse had incurred employee business expenses: 

On the Schedule A petitioners reported, among other items, $23,931 of unreimbursed employee 
business expenses. The details of their unreimbursed employee business expenses were shown on a Form 
2106, Employee Business Expenses, and a Form 2106-EZ, Unreimbursed Employee Business 
Expenses, also attached to the joint return. The expenses consisted of the following: for Mrs. Walcott-
Dasent in connection with her employment with Robert Half and Randstad: $6,358 for vehicle 
expenses, $4,170 for travel expenses, $7,195 for other business expenses, and $1,395 for meals and 
entertainment; for Mr. Dasent in connection with his employment with Britax: $320 for parking fees, 
tolls, and transportation, $2,220 for travel expenses, $1,810 for other business expenses, and $463 
for meals and entertainment. Mrs. Walcott-Dasent may receive reimbursement for employee business 
expenses from Robert Half and Randstad, and Mr. Dasent was reimbursed by Britax for the mileage 
he drove his personal vehicle for work-related trips. 

As well, Kendra reported expenses related to business she claimed to operate: 

During 2014 in addition to being a “W-2 wage earner” for Robert Half and Randstad, Mrs. 
Walcott-Dasent claimed to operate an education consulting business, assisting recent college graduates, 
military personnel reacclimating to civilian life, and at-risk women rejoining the workforce with finding 
suitable employment. Mrs. Walcott-Dasent has never charged a fee for her services; thus, for 2014 she 
had no gross receipts or other income attributable to her education consulting activities; she claimed to 
have incurred only certain expenses which, as discussed below, petitioners reported on a Schedule C. 

This business had a fatal flaw--it clearly runs afoul of what we commonly refer to as the “hobby 
loss rule” found at IRC §183(a) which provides: 

(a) General rule 

In the case of an activity engaged in by an individual or an S corporation, if such activity is not engaged 
in for profit, no deduction attributable to such activity shall be allowed under this chapter except as 
provided in this section. 

The opinion notes that the fact that she had no way to make a profit from this activity and, in 
fact, charges no fees for it, brought it directly under the bar on claiming a hobby loss found in 
IRC §183(a). 

Petitioners offered no credible, objective evidence to establish a profit motive for Mrs. Walcott-Dasent's 
education consulting activities. Indeed, she acknowledged at trial that she did not charge a fee for the 
services she performed in 2014 (or in any year in which she has held herself out as operating an 

https://www.ustaxcourt.gov/UstcInOp/OpinionViewer.aspx?ID=11842
https://www.ustaxcourt.gov/UstcInOp/OpinionViewer.aspx?ID=11842
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education consulting business, for that matter). Likewise, petitioners did not attempt to rebut their 
return position for 2014 concerning Mrs. Walcott-Dasent's education consulting activities; to wit, that 
she had no gross receipts or other income and only allegedly incurred certain expenses. They produced no 
records — accounting records, invoices, and the like — traditionally associated with a business 
operating for profit. On the basis of the record, laudable as her activities may be, we conclude that Mrs. 
Walcott-Dasent was not engaged in carrying on a trade or business for profit under section 162. Under 
section 183(a) and (b) the deductions attributable to Mrs. Walcott-Dasent's education consulting 
activities are limited to the gross income she derived therefrom. Since she derived no gross income from 
those activities in 2014, petitioners are entitled to no deductions. 

Of course, such issues wouldn’t affect their employee business expense deductions.  But the 
Court pointed out that in all cases they had insufficient documentation to support the 
deduction. 

Certain deductions are subject to the strict documentation rules of IRC §274(d).  In this case, 
the automobile expenses claimed were subject to the strict substantiation rules.  The Court 
found the taxpayers had simply not met the burden. 

First, the Court commented on the Schedule C deductions and the inadequacy of the 
documentation: 

The car and truck expenses are subject to the strict substantiation rules of section 274(d) and thus they 
cannot be estimated. Petitioners produced a mileage log for 2014 prepared by Mrs. Walcott-Dasent. 
This log reported only the months and year of her travel, the names of the events she attended, the cities 
of departure and destination, and the miles she drove. It did not include a business purpose for the 
travel or the actual dates of travel. Neither did petitioners retain or otherwise produce any documentary 
evidence relating to each event she attended in 2014. Accordingly, we conclude that petitioners have not 
established for 2014 that they are entitled to a deduction for any amount of car and truck expenses 
under section 274(d) even if Mrs. Walcott-Dasent had engaged in a trade or business for profit in 
2014. See Fleming v. Commissioner, T.C. Memo. 2010-60, slip op. at 7. 

On the Form 2106, the §274(d) expenses expanded to include travel and meals and 
entertainment along with automobile expenses.  Again, the available documentation was found 
insufficient to support a deduction: 

In support of their vehicle expenses petitioners at trial produced a log for only Mr. Dasent which 
reported the months and year of his work-related travel, the business purpose of his travel, the cities of 
departure and destination, and the miles he drove. It did not include the actual dates of his travel. 
Petitioners did not retain or otherwise produce any other records to substantiate their Schedule A 
unreimbursed employee business expenses. 

While other expenses are not subject to the strict substantiation rule, that doesn’t mean that no 
evidence in support of them is required.  As the Court explains: 

To this end, under the Cohan rule, if a taxpayer establishes that an expense is deductible but is unable 
to substantiate the precise amount, the Court may estimate the amount of the deductible expense, 
bearing heavily against the taxpayer whose inexactitude is of his or her own making. See Cohan v. 
Commissioner, 39 F.2d 540, 543-544 (2d Cir. 1930); see also Vanicek v. Commissioner, 85 T.C. 
731, 742-743 (1985). In order for the Court to estimate the amount of a deductible expense, the 
taxpayer must establish some basis upon [*13] which an estimate may be made. Norgaard v. 
Commissioner, 939 F.2d 874, 879 (9th Cir. 1991), aff'g in part, rev'g in part T.C. Memo. 1989-

http://www.currentfederaltaxdevelopments.com/
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390; Vanicek v. Commissioner, 85 T.C. at 742-743. Otherwise an allowance would amount to 
“unguided largesse.” Norgaard v. Commissioner, 939 F.2d at 879 (quoting Williams v. United 
States, 245 F.2d 559, 560 (5th Cir. 1957)). 

The Court found that for the other expenses claimed the taxpayers had not met the 
requirements to allow for a Cohen estimation of allowable business expenses: 

With respect to the other expenses, we similarly conclude on the basis of the record that petitioners are 
not entitled to deductions for these expenses in any amount for 2014 even if Mrs. Walcott-Dasent had 
engaged in a trade or business for profit. Petitioners produced bank statements, monthly expense 
summaries, and receipts from various corporations and companies. A review of this documentary 
evidence shows that there is no distinction between petitioners' personal living [*16] expenses, expenses 
Mrs. Walcott-Dasent incurred in connection with her education consulting activities, and expenses she 
incurred in connection with her employment with Robert Half and Randstad. In fact, at trial 
petitioners were unable to specifically identify which of the numerous expenses reflected in the bank 
statements, summaries, and receipts should be deductible under section 162. See Hale v. Commissioner, 
T.C. Memo. 2010-229, slip op. at 6 (stating that we need not sort through a taxpayer's evidence “in 
an attempt to see what is, and what is not, adequate substantiation of the items” on the taxpayer's 
returns). And thus, on the basis of the record before us, the Court is unable to make an estimate of 
these remaining expenses for 2014 under the Cohan rule. Accordingly, petitioners have not established 
that they are entitled to a deduction for any amount of the remaining expenses. 

The taxpayers also faced a substantial understatement penalty issue raised by the IRS.  This 
penalty under IRC §6662 arises whenever the understatement of tax exceeds 10% of the proper 
amount due or $5,000, whichever is greater.  The penalty applies unless one of three exceptions 
applies: 

● The position giving rise to the understatement had substantial authority; 
● The position giving rise to the understatement had a reasonable basis and was properly 

disclosed (normally on a Form 8275 or Form 8275-R); or 
● The taxpayers had reasonable cause and acted in good faith in taking the position. 

As the issue did not involve an interpretation of the law, the first two exceptions were not 
available.  Rather, the taxpayers needed to establish reasonable cause and good faith.  A key 
factor in establishing such good faith is a demonstration that the taxpayers attempted to 
properly determine their tax liability. 

What the taxpayers had done was described by the Court as follows: 

At trial petitioners, who have bachelor's degrees — one in business administration and the other in 
mechanical engineering — appeared sincere but confused, particularly about the tax treatment of the 
expenses they reported on their Schedules A and C and the IRA distributions that Mr. Dasent 
admitted receiving in 2014. They did not provide any testimony that they relied on advice from a tax 
professional when preparing the joint return. They used TurboTax to prepare the return. 

Unfortunately, solely relying on “off the shelf” software is not deemed to meet the reasonable 
cause exception.  As the Court continued: 

This Court has found that “[t]ax preparation software is only as good as the information one inputs 
into it.” See Bunney v. Commissioner, 114 T.C. 259, 267 (2000). The software does not constitute 
professional advice for which this Court can rely in a reasonable cause/good faith analysis. Accordingly, 
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we cannot find in the record either evidence of a cognizable effort to assess their proper tax liability or 
reasonable cause for the error. 

Section: 199A 
Final and Additional Proposed Regulations Under §199A Sent to OIRA 
for Review 

Citation: Office of Information and Regulatory Affairs (OIRA) Website 
(https://www.reginfo.gov), 12/14/18 

The IRS has now sent final regulations under IRC §199A (RIN 1545-BO71) and a new set of 
proposed regulations (RIN 1545-BP12) under that section related to REIT dividends and 
registered investment companies (mutual funds) to the Office of Information and Regulatory 
Affairs (OIRA) of the Office of Management and Budget for review.  The proposed regulations 
were sent to OIRA on December 13, 2018, while the final regulations followed on December 
14, 2018. 

Neither set of regulations are marked as economically significant, so OIRA has 45 days to 
complete the review of the regulations.  That review must be completed before the regulations 
can be released. 

The IRS had indicated that they were planning to release the final regulations by the end of the 
year after issuing proposed regulations in August.  Given that OIRA has not indicated that the 
regulations are economically significant, it is very possible that advisers will not get the final 
regulations until after the beginning of the year. 

Advisers are waiting to see what changes the IRS makes to the proposed regulations in reaction 
to the comments received on the final regulations.  Items of particular interest would be any 
clarification on the treatment of rental properties as a trade or business that creates qualified 
business income and the factors used to determine how may trade or businesses a taxpayer is 
carring on. 

The proposed regulations are to contain proposed rules that apparently will allow, at least in 
some cases, REIT income qualified for the §199A deduction to flow through mutual funds, 
allowing the mutual fund investors the 20% deduction.   

Section: 274 
IRS Provides Temporary Guidance on TCJA Changes to Employer 
Providing Parking 

Citation: Notice 2018-99, 12/10/18 

In Notice 2018-99 the IRS has provided guidance to employers and tax-exempt organizations 
attempting to deal with provisions in the Tax Cuts and Jobs Act dealing with employer-provided 
parking. 

http://www.currentfederaltaxdevelopments.com/
https://www.reginfo.gov/public/do/eoDetails?rrid=128734
https://www.reginfo.gov/public/do/eoDetails?rrid=128735
https://www.govinfo.gov/content/pkg/FR-2018-08-16/pdf/2018-17276.pdf


 December 17, 2018 5 

 

As the Notice explains: 

As amended by the Act, § 274(a)(4) generally disallows a deduction for expenses with respect to 
QTFs1 provided by taxpayers to their employees, and § 512(a)(7) generally provides that a tax-
exempt organization’s UBTI is increased by the amount of the QTF expense that is nondeductible 
under § 274. 

The notice provides guidance on computing the amount of disallowed deduction (for taxable 
entities) and UBTI (for tax-exempt organizations) to be recognized under this provision.  

The IRS first notes that if the fair value of the parking benefit received by the employee exceeds 
the limitation under IRC §132(f)(2) for exclusion from the employee’s income, the expenses are 
deductible to the extent such fair market value exceeds the exclusion. 

If a taxpayer pays a third party for the employee parking, the IRS provides the following 
valuation method: 

If a taxpayer pays a third party an amount so that its employees may park at the third party’s parking 
lot or garage, the § 274(a)(4) disallowance generally is calculated as the taxpayer’s total annual cost of 
employee parking paid to the third party. However, if the amount the taxpayer pays to a third party for 
an employee’s parking exceeds the § 132(f)(2) monthly limitation on exclusion, which for 2018 is 
$260 per employee, that excess amount must be treated by the taxpayer as compensation and wages to 
the employee. As a result, the total of the monthly amount in excess of $260 that is treated as 
compensation and wages is excepted from the taxpayer’s disallowance amount by § 274(e)(2). 

If, however, the taxpayer owns or leases all or a portion of a parking facility, the disallowance 
can be calculated using “any reasonable method” thought the IRS goes on to provide a deemed 
reasonable method of allocating the expenses to employee parking.  

The IRS provides the following information on expenses that should be considered: 

For purposes of this notice, “total parking expenses” include, but are not limited to, repairs, 
maintenance, utility costs, insurance, property taxes, interest, snow and ice removal, leaf removal, trash 
removal, cleaning, landscape costs, parking lot attendant expenses, security, and rent or lease payments 
or a portion of a rent or lease payment (if not broken out separately). 

However, the IRS provides the following expense will be excluded from parking costs: 

A deduction for an allowance for depreciation on a parking structure owned by a taxpayer and used for 
parking by the taxpayer’s employees is an allowance for the exhaustion, wear and tear, and obsolescence 
of property, and not a parking expense for purposes of this notice. 

The IRS outlines a four step calculation for computing the disallowed expenses. 

Step 1 is to calculate the disallowance for any reserved parking spaces. 

A taxpayer that owns or leases all or a portion of one or more parking facilities must identify the 
number of spots in the parking facility, or the taxpayer’s portion thereof, exclusively reserved for the 
taxpayer’s employees (“reserved employee spots”). Employee spots in the parking facility, or portion 
thereof, may be exclusively reserved for employees by a variety of methods, including, but not limited to, 

                                                      

1 Qualified transportation fringe benefits which include any employer-provided parking benefit excludable 
from the employee’s income pursuant to §132(f) 
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specific signage (for example, “Employee Parking Only”) or a separate facility or portion of a facility 
segregated by a barrier to entry or limited by terms of access. 

The taxpayer must then determine the percentage of reserved employee spots in relation to total parking 
spots and multiply that percentage by the taxpayer’s total parking expenses for the parking facility. The 
product is the amount of the deduction for total parking expenses that is disallowed under § 274(a)(4) 
for reserved employee parking spots. 

Step 2 is to determine the primary use of the remaining parking spaces (the “primary use test”). 

The taxpayer may identify the remaining parking spots in the parking facility and determine whether 
their primary use is to provide parking to the general public. If the primary use of the remaining 
parking spots in the parking facility is to provide parking to the general public, then the remaining total 
parking expenses for the parking facility are excepted from the § 274(a) disallowance by the general 
public exception under § 274(e)(7). For purposes of § 274(a)(4) and this notice, “primary use” means 
greater than 50 percent of actual or estimated usage of the parking spots in the parking facility. 
Primary use of the parking spots is tested during normal business hours on a typical business day, or in 
the case of an exempt organization during the normal hours of the exempt organization’s activities on a 
typical day. Non-reserved parking spots that are available to the general public but empty during 
normal business hours on a typical business day, or in the case of an exempt organization, during the 
normal hours of the exempt organization’s activities on a typical day, are treated as provided to the 
general public. In addition, if the actual or estimated usage of the parking spots varies significantly 
between days of the week or times of the year, the taxpayer may use any reasonable method to determine 
the average actual or estimated usage.  

For purposes of § 274(a)(4) and this notice, the “general public” includes, but is not limited to, 
customers, clients, visitors, individuals delivering goods or services to the taxpayer, patients of a health 
care facility, students of an educational institution, and congregants of a religious organization. The 
general public does not include employees, partners or independent contractors of the taxpayer.  

Step 3, if the primary use of the lot is not to provide parking to the general public, a value for 
the reserved nonemployee spots is calculated. 

If the primary use of a taxpayer’s remaining parking spots is not to provide parking to the general 
public, the taxpayer may identify the number of spots in the parking facility, or the taxpayer’s portion 
thereof, exclusively reserved for nonemployees (“reserved nonemployee spots”). For example, reserved 
nonemployee spots include spots reserved for visitors and customers, as well as spots reserved for partners, 
sole proprietors, and 2-percent shareholders of S Corporations.  

The number of reserved nonemployee spots in the parking facility, or portion thereof, may be exclusively 
reserved for nonemployees by a variety of methods, including, but not limited to, specific signage (for 
example, “Customer Parking Only”) or a separate facility or portion of a facility segregated by a 
barrier to entry or limited by terms of access. A taxpayer that has no reserved nonemployee spots may go 
to Step 4. 

If the taxpayer has reserved nonemployee spots, it may determine the percentage of reserved nonemployee 
spots in relation to the remaining total parking spots and multiply that percentage by the taxpayer’s 
remaining total parking expenses. The product is the amount of the deduction for remaining total 
parking expenses that is not disallowed under § 274(a)(4). 

http://www.currentfederaltaxdevelopments.com/


 December 17, 2018 7 

 

Finally, in step 4 a determination is made regarding the remaining use and allocable expenses. 

If the taxpayer completes Steps 1-3 in the methodology above and has any remaining parking expenses 
not specifically categorized as deductible or nondeductible, the taxpayer must reasonably determine the 
employee use of the remaining parking spots during normal business hours on a typical business day (or, 
in the case of an exempt organization, during the normal hours of the exempt organization’s activities 
on a typical day) and the related expenses allocable to employee parking spots. Methods to determine 
employee use of the remaining parking spots may include specifically identifying the number of employee 
spots based on actual or estimated usage. Actual or estimated usage may be based on the number of 
spots, the number of employees, the hours of use, or other measures.  

The IRS provides a series of examples for applying these rules.  The IRS notes: 

For each example, assume that the parking expenses are otherwise deductible expenses; that all or some 
portion of the expenses relate to a QTF under § 132(f); and that the § 132(f)(2) limitation on an 
employee’s exclusion is $260 per month.  

The IRS first provides two examples: 

Example 1. Taxpayer A pays B, a third party who owns a parking garage across the street from A, 
$100 per month for each of A’s 10 employees to park in B’s garage, or $12,000 per year (($100 x 
10) x 12 = $12,000). The $100 per month paid for each employee for parking is excludible under § 
132(a)(5), and none of the § 274(e) exceptions apply. Thus, the entire $12,000 is subject to the § 
274(a)(4) disallowance.  

Example 2. Assume the same facts as Example 1, except A pays B $300 per month for each 
employee, or $36,000 per year (($300 x 10) x 12 = $36,000). Of the $300 per month paid for 
parking for each employee, $260 is excludible under § 132(a)(5) and none of the § 274(e) exceptions 
apply to this amount. Thus, $31,200 (($260 x 10) x 12 = $31,200) is subject to the § 274(a)(4) 
disallowance. The excess amount of $40 per employee per month is not excludible under § 132(a)(5) 
and is treated as compensation and wages. As a result, the § 274(e)(2) exception applies to this 
amount. Thus, $4,800 ($36,000 - $31,200 = $4,800) is not subject to the § 274(a)(4) 
disallowance and remains deductible. 

The IRS provides the following information about Examples 3-10: 

 For examples 3-10, also assume that the taxpayer or tax-exempt organization uses the methodology 
described in Steps 1-4 in Section B of this notice, , as applicable. 

The examples are reproduced below: 

Example 3. Taxpayer C, a big box retailer, owns a surface parking lot adjacent to its store. C incurs 
$10,000 of total parking expenses. C’s parking lot has 500 spots that are used by its customers and 
employees. C usually has approximately 50 employees parking in the lot in non-reserved spots during 
normal business hours on a typical business day. C usually has approximately 300 non-reserved 
parking spots that are empty during normal business hours on a typical business day.  

Step 1. Because none of C’s parking spots are exclusively reserved for employees, there is no amount to 
be specifically allocated to reserved employee spots. 

Step 2. The primary use of C’s parking lot is to provide parking to the general public because 90% 
(450/500 = 90%) of the lot is used by the public. The 300 empty non-reserved parking spots are 
treated as provided to the general public. Thus, expenses allocable to these spots are excepted from the § 
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274(a) disallowance by § 274(e)(7). Because the primary use of the parking lot is to provide parking 
to the general public, none of the $10,000 is subject to the § 274(a)(4) disallowance. 

Example 4. Taxpayer D, a manufacturer, owns a surface parking lot adjacent to its plant. D incurs 
$10,000 of total parking expenses. D’s parking lot has 500 spots that are used by its visitors and 
employees. D usually has approximately 400 employees parking in the lot in non-reserved spots during 
normal business hours on a typical business day. Additionally, D has 25 spots reserved for 
nonemployee visitors. 

Step 1. Because none of D’s parking spots are exclusively reserved for employees, there is no amount to 
be specifically allocated to reserved employee spots.  

Step 2. The primary use of D’s parking lot is not to provide parking to the general public because 80% 
(400/500 = 80%) of the lot is used by its employees. Thus, expenses allocable to those spots are not 
excepted from the § 274(a) disallowance by § 274(e)(7) under the primary use test.  

Step 3. Because 5% (25/500 = 5%) of D’s parking lot spots are reserved nonemployee spots, up to 
$9,500 ($10,000 x 95% = $9,500) of D’s total parking expenses are subject to the § 274(a)(4) 
disallowance under this step.  

Step 4. D must reasonably determine the employee use of the remaining parking spots during normal 
business hours on a typical business day and the expenses allocable to employee parking spots.  

Example 5. Taxpayer E, a manufacturer, owns a surface parking lot adjacent to its plant. E incurs 
$10,000 of total parking expenses. E’s parking lot has 500 spots that are used by its visitors and 
employees. E has 50 spots reserved for management and has approximately 400 employees parking in 
the lot in non-reserved spots during normal business hours on a typical business day. Additionally, E 
has 10 reserved nonemployee spots for visitors. 

Step 1. Because E has 50 reserved spots for management, $1,000 ((50/500) x $10,000 = $1,000) 
is the amount of total parking expenses that is nondeductible for reserved employee spots under § 
274(a)(4).  

Step 2. The primary use of the remainder of E’s parking lot is not to provide parking to the general 
public because 89% (400/450 = 89%) of the remaining parking spots in the lot are used by its 
employees. Thus, expenses allocable to these spots are not excepted from the § 274(a) disallowance by § 
274(e)(7) under the primary use test.  

Step 3. Because 2% (10/450 = 2.22%) of E’s remaining parking lot spots are reserved nonemployee 
spots, the $200 allocable to those spots ($10,000 x 2%)) is not subject to the § 274(a)(4) 
disallowance and continues to be deductible.  

Step 4. E must reasonably determine the employee use of the remaining parking spots during normal 
business hours on a typical business day and the expenses allocable to employee parking spots.  

Example 6. Taxpayer F, a financial services institution, owns a multi-level parking garage adjacent to 
its office building. F incurs $10,000 of total parking expenses. F’s parking garage has 1,000 spots 
that are used by its visitors and employees. However, one floor of the parking garage is segregated by an 
electronic barrier and can be entered only with an access card provided by F to its employees. The 
segregated floor of the parking garage contains 100 spots. The other floors of the parking garage are not 
used by employees for parking during normal business hours on a typical business day.   

http://www.currentfederaltaxdevelopments.com/
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Step 1. Because F has 100 reserved spots for employees, $1,000 ((100/1,000) x $10,000 = 
$1,000) is the amount of total parking expenses that is nondeductible for reserved employee spots under 
§ 274(a)(4). 

Step 2. The primary use of the remainder of F’s parking lot is to provide parking to the general public 
because 100% (900/900 = 100%) of the remaining parking spots are used by the public. Thus, 
expenses allocable to those spots are excepted from the § 274(a) disallowance by § 274(e)(7) under the 
primary use test, and only $1,000 is subject to the § 274(a)(4) disallowance. 

Example 7. Taxpayer G, an accounting firm, leases a parking lot adjacent to its office building. G 
incurs $10,000 of total parking expenses related to the lease payments. G’s leased parking lot has 100 
spots that are used by its clients and employees. G usually has approximately 60 employees parking in 
the leased parking lot in non-reserved spots during normal business hours on a typical business day.  

Step 1. Because none of G’s leased parking spots are exclusively reserved for employees, there is no 
amount to be specifically allocated to reserved employee spots.  

Step 2. The primary use of G’s leased parking lot is not to provide parking to the general public 
because 60% (60/100 = 60%) of the lot is used by its employees. Thus, G may not utilize the general 
public exception from the § 274(a) disallowance provided by § 274(e)(7).  

Step 3. Because none of G’s parking spots are exclusively reserved for nonemployees, there is no amount 
to be specifically allocated to reserved nonemployee spots.  

Step 4. G must reasonably determine the use of the parking spots and the related expenses allocable to 
employee parking. Because 60% (60/100 = 60%) of G’s parking spots are used by G’s employees 
during normal business hours on a typical business day, G reasonably determines that $6,000 
($10,000 x 60% = $6,000) of G’s total parking expenses is subject to the § 274(a)(4) disallowance.  

Example 8. Taxpayer H, a large manufacturer, owns multiple parking lots and garages adjacent to its 
manufacturing plant, warehouse, and office building at its complex in the city of X. H owns parking 
lots and garages in other cities as well. For purposes of applying the methodology in this notice, H 
chooses to aggregate the parking spots in the lots and garages at its complex in city X. However, H 
may not aggregate the spots in parking lots and garages in other cities with its parking spots in city X. 
H incurs $50,000 of total parking expenses related to the parking lots and garages at its complex in 
city X. H’s parking lots and garages at its complex in city X have 10,000 spots in total that are used 
by its visitors and employees. H has 500 spots reserved for management and has approximately 8,000 
employees parking in the garages and lots in non-reserved spots during normal business hours on a 
typical business day at H’s complex in city X.  

Step 1. Because H has 500 reserved spots for management, $2,500 ((500/10,000) x $50,000 = 
$2,500) is the amount of total parking expenses that is nondeductible for reserved employee spots under 
§ 274(a)(4).  

Step 2. The primary use of the remainder of H’s parking facility is not to provide parking to general 
public because 84% (8,000/9,500 = 84%) of the remaining parking spots in the facility are used by 
its employees. Thus, expenses allocable to these spots are not excepted from the § 274(a) disallowance 
by § 274(e)(7) under the primary use test.  

Step 3. Because none of H’s parking spots are exclusively reserved for nonemployees, there is no amount 
to be specifically allocated to reserved nonemployee spots. Step 4. H must reasonably determine the 
employee use of the remaining parking spots during normal business hours on a typical business day 
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and the expenses allocable to employee parking spots at its complex in city X. Because 84% 
(8,000/9,500 = 84%) of the remaining parking spots in the lot are used by its employees during 
normal business hours on a typical business day, H reasonably determines that $39,900 (($50,000-
$2,500) x 84% = $39,900) of H’s total parking expenses is subject to the § 274(a)(4) disallowance. 

Example 9. Tax-Exempt Organization J, a religious organization that operates a church and a 
school, owns a surface parking lot adjacent to its buildings. J incurs $10,000 of total parking expenses. 
J’s parking lot has 500 spots that are used by its congregants, students, visitors, and employees, and 10 
spots that are reserved for certain employees. During the normal hours of J’s activities on weekdays, J 
usually has approximately 50 employees parking in the lot in non-reserved spots and approximately 
440 non-reserved parking spots that are empty. During the normal hours of J’s activities on weekends, 
J usually has approximately 400 congregants parking in the lot in non-reserved spots and 20 employees 
parking in the lot in non-reserved spots.  

Step 1. Because J has 10 reserved spots for certain employees, $200 ((10/500) x $10,000 = $200) 
is the amount of total parking expenses that is nondeductible for reserved employee spots under § 
274(a)(4). Thus, under § 512(a)(7), J must increase its UBTI by $200, the amount of the deduction 
disallowed under § 274(a)(4).  

Step 2. Because usage of the parking spots varies significantly between days of the week, J uses a 
reasonable method to determine that the primary use of the remainder of J’s parking lot is to provide 
parking to the general public because 90% (440/490 = 90%) of the spots are used by the public 
during the weekdays and 95% (470/490) of the spots are used by the public on the weekends. The 
empty, nonreserved parking spots are treated as provided to the general public. Thus, expenses allocable 
to these spots are excepted from the § 274(a) disallowance by § 274(e)(7) under the primary use test, 
and only $200 of the $10,000 is subject to the § 274(a)(4) disallowance. Therefore, only $200 of the 
expenses for the provision of the QTF will result in an increase to UBTI under § 512(a)(7).  

If J does not have gross income from any unrelated trades or businesses of $800 or more included in 
computing its UBTI (to reach the $1,000 filing threshold), J is not required to file a Form 990-T for 
that year. 

Example 10. Tax-Exempt Organization K is a hospital and owns a surface parking lot adjacent to 
its building. K incurs $10,000 of total parking expenses. K’s parking lot has 500 spots that are used 
by its patients, visitors, and employees. K has 50 spots reserved for management and has approximately 
100 employees parking in the lot in non-reserved spots during the normal operating hours of the 
hospital.  

Step 1. Because K has 50 reserved spots for employees, $1,000 ((50/500) x $10,000 = $1,000) is 
the amount of total parking expenses that is nondeductible for reserved employee spots under § 
274(a)(4). Thus, under § 512(a)(7), K must increase its UBTI by $1,000, the amount of the 
deduction disallowed under § 274(a)(4). 

Step 2. The primary use of the remainder of K’s parking lot is to provide parking to the general public 
because 78% (350/450 = 78%) of the remaining spots in the lot are open to the public. Thus, 
expenses allocable to these spots are excepted from the § 274(a) disallowance by § 274(e)(7) under the 
primary use test, and only $1,000 is subject to the § 274(a)(4) disallowance. Therefore, only $1,000 of 
the expenses for the provision of the QTF will result in an increase in UBTI under § 512(a)(7).  
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K will need to add the $1,000 increase of UBTI under § 512(a)(7) to its gross income from unrelated 
trades or businesses. K is required to file a Form 990-T because the $1,000 increase to UBTI under § 
512(a)(7) meets the filing threshold. 

The IRS also mentions one quirky oversight in the law related to on-premises athletic facilities 
and tax-exempt organizations: 

Section 512(a)(7) mentions on-premises athletic facilities. However, the Act did not include a 
corresponding change to § 274 disallowing deductions generally for on-premises athletic facilities. 
Accordingly, a deduction for expenses paid or incurred for on-premises athletic facilities is not disallowed 
under § 274 if the athletic facility is primarily for the benefit of the tax-exempt organization’s 
employees and does not discriminate in favor of highly compensated employees.  

As well, the IRS will allow a tax-exempt with one unrelated trade or business to use losses from 
that business to offset the UBTI from the parking benefits: 

The provision of QTFs that results in an increase in UBTI under § 512(a)(7) is not an unrelated 
trade or business. See Notice 2018-67, 2018-36 I.R.B. 409, which discusses and solicits comments 
regarding the calculation of UBTI under § 512(a)(6) for exempt organizations with more than one 
unrelated trade or business. Therefore, any increase in UBTI under § 512(a)(7) is not subject to § 
512(a)(6), meaning that an exempt organization with only one unrelated trade or business and an 
increase in UBTI under § 512(a)(7) does not become an exempt organization with more than one 
unrelated trade or business subject to § 512(a)(6). Accordingly, for taxable years beginning after 
December 31, 2017, until further guidance is issued, a tax-exempt organization with only one 
unrelated trade or business can reduce the increase to UBTI under § 512(a)(7) to the extent that the 
deductions directly connected with the carrying on of that unrelated trade or business exceed the gross 
income derived from such unrelated trade or business.  

The Notice closes by noting: 

Until further guidance is issued, taxpayers may rely on the guidance provided in this notice to determine 
the amount of expenses for QTFs that is nondeductible under § 274(a)(4) or treated as an increase in 
UBTI under § 512(a)(7).  

Section: 6665 
Certain Exempt Organizations Granted Waiver from Estimated Tax 
Penalties Arising from Parking Lot Tax 

Citation: Notice 2018-100, 12/10/18 

Additional relief, in the form of a waiver of penalties on underpayment of estimated taxes due 
on Form 990-T, has been given to certain tax-exempt organizations for 2018 in Notice 2018-
100.  The guidance was issued on the same day as Notice 2018-99 which provided guidance on 
computing the amount of employee parking benefit that is to be treated as UBTI by the exempt 
organization. 

The IRS begins by noting that this new tax provision, found in IRC §512(a)(7) as enacted in the 
Tax Cuts and Jobs Act, may cause some organizations to pay tax on a Form 990-T for the first 
time: 

Enactment of section 512(a)(7) may result in tax-exempt organizations owing unrelated business 
income tax and having to pay estimated income tax for the first time. These taxpayers would not be 

https://www.irs.gov/pub/irs-drop/n-18-100.pdf
https://www.irs.gov/pub/irs-drop/n-18-100.pdf
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eligible to use the safe harbor in section 6655(d)(1)(B)(ii) to calculate the required annual payment of 
estimated income tax on the basis of the tax shown on the return for the taxpayer's preceding taxable 
year and may need additional time to develop the knowledge and processes to comply with estimated 
income tax payment requirements.  

Because of this, the IRS will grant a waiver from the penalty found in IRC §6665 for not paying 
an adequate amount of estimated income taxes for certain organizations.  Qualifying 
organizations are described by the IRS as follows: 

This relief is available only to any tax-exempt organization that was not required to file a Form 990-
T for the taxable year immediately preceding the organization's first taxable year ending after 
December 31, 2017. This relief is limited to tax-exempt organizations that timely file Form 990-T 
and timely pay the amount reported for the taxable year for which relief is granted. Taxpayers who do 
not qualify for relief under this notice may avoid an addition to tax for underpayment of estimated 
income tax if they meet one of the statutory safe harbor or exception provisions under section 6654 or 
section 6655 of the Code. 

Organizations claiming this waiver must write “Notice 2018-100” on the top of the Form 990-
T. 

Section: 6672 
Despite Being Out of the Country, Taxpayers Found to be Responsible 
Persons 

Citation: United States v. Ulasi, et al, USDC SD Texas, Case No. 4:17-cv-01164, 
12/11/18 

In the case of United States v. Ulasi, et al, USDC SD Texas, Case No. 4:17-cv-01164, we once 
again revisit the issue of the trust fund penalty found in IRC §6672 and what can make a person 
a “responsible person” who ends up on the hook for the withheld payroll taxes. 

IRC §6672(a) provides, in part: 

(a) General rule 

Any person required to collect, truthfully account for, and pay over any tax imposed by this title who 
willfully fails to collect such tax, or truthfully account for and pay over such tax, or willfully attempts in 
any manner to evade or defeat any such tax or the payment thereof, shall, in addition to other penalties 
provided by law, be liable to a penalty equal to the total amount of the tax evaded, or not collected, or 
not accounted for and paid over. 

Note that three different issues could cause an individual to be subject to this penalty, which 
applies to taxes withheld (for federal income taxes, FICA and Medicare) but not to penalties 
related to such taxes or the payroll taxes imposed on the employer (such as the employer share 
of FICA and Medicare, or the entire FUTA tax).  A taxpayer who willfully does any of the 
following three things can be held liable for unpaid taxes: 

● Fails to collect a tax that should have been withheld; 
● Fails to make a payment of taxes withheld, or account for such taxes and pay them 

over; and 
● Attempts to evade or defeat any of these withholding taxes. 
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The taxpayers in this case founded Jubilee Group Home, Inc. which provided home healthcare 
to individuals with intellectual disabilities.  The corporation contracted with Medicaid to provide 
such services. 

The taxpayers from whom the IRS sought to collect the unpaid taxes had the following duties in 
the years in question: 

Michael Umeorah was Jubilee’s president from 1998 to May 2007. (Docket Entry No. 60-1 at 7; 
Docket Entry No. 60-31 at 17). Ulasi succeeded him as president and supervised Jubilee’s day-to-day 
operations. (Id.). It is unclear whether Ulasi is still Jubilee’s president, but the record shows that 
Michael Umeorah resumed managing Jubilee’s affairs in December 2013. (Docket Entry No. 60-1 at 
7; Docket Entry No. 60-18 at 40:1–2). Although Michael Umeorah and Ulasi both ran Jubilee 
and set its financial policy, each director had independent authority over Jubilee’s operations. (Docket 
Entry No. 60-1 at 9; Docket Entry No. 60-18 at 37:21–24; Docket Entry No. 60-22 at 26–
28). Ulasi, the Umeorahs, and Denchuwuku could all hire and fire employees, pay Jubilee’s bills, 
contract on Jubilee’s behalf, set salaries, and make federal-tax deposits. (Docket Entry No. 60-1 at 
9–10). They received compensation for their work as directors, and Angela Umeorah received a salary 
for working as a nurse. (Docket Entry No. 60-1 at 7, 13; Docket Entry No. 60-17 at 38:11–13). 

The opinion describes the beginning of the tax payment issues as follows: 

Jubilee began accumulating tax debt in 1998. (Id. at 8; Docket Entry No. 60-18 at 28:21–24). By 
2007, Jubilee owed $1.25 million in unpaid employee payroll taxes. (Docket Entry No. 60-1 at 8; 
Docket Entry No. 60-49 at 1). Michael Umeorah and Ulasi calculated the payroll and determined 
the payroll-tax amounts Jubilee deposited from 1998 to 2006. (Docket Entry No. 60-1 at 10; 
Docket Entry No. 60-48 at 1; Docket Entry No. 60-50 at 1). Umeorah and Ulasi prepared, 
reviewed, or signed the payroll-tax returns from 1998 to 2015. (Id.). While Umeorah and Ulasi did 
the work for Jubilee’s payroll, any director could authorize paying the payroll, paying the payroll taxes, 
and signing the payroll-tax returns. (Id.). Ulasi, Denchukwu, and the Umeorahs knew of Jubilee’s 
failure to satisfy its tax obligations. (Id. at 11). 

Two of the individuals in this case resided outside of the country during a portion of the period 
under question.  As the opinion notes: 

Angela Umeorah lived in Nigeria from 2004 to 2012. (Docket Entry No. 60-1 at 14; Docket 
Entry No. 60-17 at 19:21–23, 43:1–21). During these years, she visited Houston periodically to see 
family and to work as a nurse for a local hospital. (Docket Entry No. 60-1 at 14; Docket Entry No. 
60-17 at 21:7–15). She knew that Jubilee had not paid its taxes before she departed, and she learned 
that it continued to fail to pay its taxes when she returned to the United States in 2012. (Docket 
Entry No. 60-1 at 14; Docket Entry No. 60-17 at 54:16–11, 56:6–10). In March 2012, Angela 
Umeorah worked with the Internal Revenue Service to pay down Jubilee’s tax debt. She also 
authorized multiple payments of Jubilee’s federal taxes. (Docket Entry No. 60-1 at 14; Docket Entry 
No. 60-17 at 59–60; Docket Entry No. 35 at 1–4, 6, 8–11, 19, 21, 23,). 

Michael Umeorah lived in Nigeria from 2006 to 2013. (Docket Entry No. 60-1 at 11; Docket 
Entry No. 61 at 2). He visited Houston frequently, often staying for two weeks or longer. (Docket 
Entry No. 60-1 at 11; Docket Entry No. 60-18 at 63:3–10). Michael Umeorah knew that Jubilee 
owed taxes before he left for Nigeria, but he hoped that Ulasi and Denchukwu would take care of the 
debt while he was away. (Docket Entry No. 60-1 at 12; Docket Entry No. 60-18 at 42:19–21). 
When he returned to Houston in 2013, he and Ulasi negotiated a repayment plan with the Internal 
Revenue Service. (Docket Entry No. 60-1 at 13; Docket Entry No. 60-18 at 32–33). 
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While in Nigeria, the Umeorahs filed personal income-tax returns and made mortgage payments on 
their home in Sugar Land, Texas. (Docket Entry Nos. 60-37, 60-38, 60-39, 60-40, 60-41, 60-
42, 60-43, 60-44, 60-45, 60-46). They kept Jubilee’s books and bank statements at their residence, 
which was the company’s mailing address. (Docket Entry No. 60-1 at 12; Docket Entry No. 60-17 
at 40–41). 

After their return from Nigeria, the Umeorahs took a very active role in the company.  As the 
Court notes: 

Michael Umeorah took control of Jubilee’s accounts in 2014. (Docket Entry No. 60-1 at 12; Docket 
Entry No. 60-18 at 40:1–2). From 2014 to 2018, Michael and Angela Umeorah made multiple 
payments to Jubilee’s creditors, other than the government, after learning of the unpaid tax debt. 
(Docket Entry No. 60-1 at 17–18; Docket Entry No. 60-17 at 90–93; Docket Entry No. 60-25 
at 2–31; Docket Entry No. 60-26 at 2–6; Docket Entry No. 60-36 at 17). 

The government eventually decided to pursue the parties in this case for the taxes in question.  
As the opinion notes: 

In April and May 2007, the Internal Revenue Service assessed trust-fund-recovery penalties against 
Ulasi, Denchukwu, and Michael and Angela Umeorah under 26 U.S.C. § 6672, alleging that they 
were liable for Jubilee’s failure to pay federal payroll taxes for the 31 quarters from December 31, 
2003, to March 31, 2015. (Docket Entry No. 1; Docket Entry No. 60-1 at 3–6). The Internal 
Revenue Service also assessed penalties against each defendant for failing to pay personal income taxes 
from 2004 to 2014. (Docket Entry No. 60-1 at 6). As of December 11, 2017, Michael and 
Angela Umeorah’s unpaid balances for the trust-fund-recovery penalties are $1,016,554.81 and 
$1,016,803.00, respectively. (Docket Entry No. 60-1 at 3, 6). Their joint income-tax assessment 
penalties total $124,007.05. (Docket Entry No. 60-1 at 6; Docket Entry No. 60-20 at 1–41). 
The government recorded tax liens against the Umeorahs' home in Sugar Land for the joint income-tax 
penalties and the individual trust-fund-recovery assessments. (Docket Entry No. 60-1 at 18–19; 
Docket Entry No. 60-28 at 1–8; Docket Entry No. 60-29 at 1–10; Docket Entry No. 60-30 at 
1–10). 

The Umeorahs argued that they should not be liable for the penalties.  As the Court 
summarized in its opinion: 

The Umeorahs dispute their liability to pay the assessments on the grounds that they lacked access to 
Jubilee’s accounts and that Ulasi misled them as to the unpaid tax debt. (Docket Entry No. 61 at 6).  

The Court begins its analysis by summarizing the view of the Fifth Circuit Court of Appeals (to 
which any appeal of this decision would be heard) on who is a “responsible person” for 
purposes of this provision: 

The Fifth Circuit “generally takes a broad view of who is a responsible person under § 6672.” Gustin 
v. I.R.S., 876 F.2d 485, 491 (5th Cir. 1989). Responsibility “is determined by looking to one’s 
status within a corporation — that is, one’s duty and authority to withhold and pay taxes.” Barnett, 
988 F.2d at 1454. It “does not require knowledge that one has that duty and authority.” Id. Because 
responsibility does not turn on actual knowledge, an individual “may be a responsible person . . . even 
though he does not know that withholding taxes have not been paid, and he does not cease to be a 
responsible person merely by delegating the responsibility to others.” Id. at 1454–55. Indicia of 
responsible-person status, none of which is dispositive, include whether the individual: (1) “is an officer 
or member of the board of directors”; (2) “owns a substantial amount of stock in the company”; (3) 
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“manages the day-to-day operations of the business”; (4) “has the authority to hire or fire employees”; 
(5) “makes decisions as to the disbursements of funds and payment of creditors”; and (6) “possesses the 
authority to sign company checks.” Id. at 1455. 

While one individual might have more power than other directors, officers, or employees to withhold and 
pay taxes, “[t]here may be — indeed, there usually are — multiple responsible persons in any 
company.” Id. The issue is “whether the person had the effective power to pay the taxes.” McClendon, 
892 F.3d at 783 (quotation omitted). The issue here is whether the Umeorahs did, or “by virtue of 
[their positions in Jubilee], could have had[,] ’substantial' input into such decisions.” Barnett, 988 
F.2d at 1455. 

The opinion first looks at Michael’s status as a responsible person.  He argues he was abroad 
during the time in question, did not have direct access to the accounts, he was unaware the taxes 
had not been paid, and he had delegated the payment to one of the other owners.  The Court 
did not find any of this prevented Michael from being a responsible person: 

Even accepting his conclusory statements and unsubstantiated assertions, the uncontroverted record 
evidence shows that he met at least three of the Barnett factors during the 31 quarters from December 
2003 to March 2015. He owned 25 percent of Jubilee’s stock, (Docket Entry No. 60-18 at 27:14–
15; Docket Entry No. 60-31 at 17); he was a member of the board of directors, (Docket Entry No. 
60-17 at 24–25; Docket Entry No. 60-18 at 27:5–10); and he had the authority to hire or fire 
employees, (Docket Entry No. 60-18 at 29:14–20). Before and while he lived in Nigeria, he also 
served as Jubilee’s president; managed the company’s daily affairs; was jointly responsible for payroll; 
could or did determine Jubilee’s financial policy; knew of the company’s tax problems; and worked with 
the Internal Revenue Service to address the unpaid tax debt. (Docket Entry No. 60-17 at 52:21–24, 
79:13–15; Docket Entry No. 60-18 at 16:9–11, 32–33, 34:5–9, Docket Entry No. 60-31 at 
17). These undisputed facts show that, as a matter of law, Michael Umeorah was a “responsible 
person” during the 31 quarters. See Arriondo v. United States, 196 F. Supp. 3d 708, 720–21 
(S.D. Tex. 2016). 

Although Michael Umeorah neither managed Jubilee’s day-to-day operations nor accessed its accounts 
from May 2007 to January 2013, his arguments about his time abroad lack merit. Umeorah’s 
arguments are that he was not a “responsible person” because he was unaware of Jubilee’s status, 
including its failure to deposit payroll taxes, and because he delegated authority to Ulasi. The 
arguments are foreclosed by Barnett, 988 F.2d at 1454–55, which held that ignorance of the 
company’s unpaid tax debt and delegation of the power to pay do not absolve a “responsible person” of 
liability under § 6672). Whether Michael Umeorah ignored his duty to pay taxes or delegated it to 
another party is irrelevant. Id. 

The Court noted, in particular, that merely not having access to the accounts during the time 
period was not sufficient to prevent a finding that he was a responsible person: 

Michael Umeorah’s best argument centers on his lack of access to company accounts. But, as the 
government observes, the power to write company checks is just one of six factors the court considers in 
determining responsibility; it is not dispositive. While abroad, Michael Umeorah met three of six 
factors for liability as a responsible person. He was a director; he owned a substantial amount of stock; 
and he maintained the authority to hire and fire employees. (Docket Entry No. 60-1 at 11–13; 
Docket Entry No. 60-18 at 27:5–9). He also visited Houston often and spoke to Ulasi about 
Jubilee’s affairs. (Docket Entry No. 60-17 at 42:17–25).  
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More to the point, Michael was not prevented from getting access to the account from which he 
would have discovered that Jubilee’s tax problems had continued during his time in Nigeria: 

No evidence supports an inference that Michael Umeorah could not have accessed Jubilee’s accounts and 
funds if he asked Ulasi or other directors. Indeed, the opposite appears to be true. Michael Umeorah 
regained access without difficulty when he returned to the United States in 2013, suggesting that he was 
not a signatory on Jubilee’s accounts while abroad by choice or because of a lack of interest or diligence, 
not because Ulasi denied him access or misled him about Jubilee’s failure to pay taxes. (Docket Entry 
No. 60-18 at 23:16–19, 40:1–2). 

The Court found that Angela’s claim that she was also not a responsible person failed for 
reasons very similar to those that caused the Court to find that Michael was a responsible 
person: 

The evidence shows that she met at least three of the Barnett factors because she was a director, owned 
25 percent of Jubilee’s stock, and had the authority to hire or fire its employees. (Docket Entry No. 
60-17 at 26–27; Docket Entry No. 60-23 at 1); see Rogers v. United States, No. H-13-3544, 
2015 WL 1472342, at *4 (S.D. Tex. Feb. 11, 2015) (“[T]he Fifth Circuit has been clear that . . 
. the presence of one or more Barnett factors often indicates that an individual has actual authority to 
pay the taxes.”). She also made decisions as to the payment of creditors and even worked with the 
Internal Revenue Service to try to address Jubilee’s tax debt in 2012. (Docket Entry No. 60-17 at 
59–60). Her attempt to escape responsible-person status by blaming Ulasi is unavailing. See Barnett, 
988 F.2d at 1454–55. The undisputed facts show that Angela Umeorah had the effective power to 
pay Jubilee’s payroll taxes. Id. at 1454. 
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